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Annual cost NHS = £110 billion 

Annual cost litigation in NHS = £1.2 

billion 

NHS Litigation Authority in bid to 

progressively limit litigation costs 



New clinical claims rose by 79% from 

2009/10 to 2013/14  



Expenditure on new clinical claims 

rose by 61% from 2009/10 to 2013/14  









Litigation in histopathology and 

cytology - Pap smears 
26% of pathology files relate to cellular 

pathology 

70% of all cellular pathology files related to 

alleged misreporting 

20% related to alleged misreported cervical 

smears 

File notification generally rising 

File notification for cervical cytology static 

Medical Defence Union 1990-99 



Medical negligence 

 Breach of the duty owed by a doctor 

to his patient to exercise reasonable 

care and/or skill, resulting in some 

bodily, mental or financial disability. 



Negligence 

Defendant owed a duty of care  

Defendant in breach of that duty  

Plaintiff suffered harm as a result  

Extent and quantum of loss is 

recoverable in law  



Duty of Care 

Health authority ï vicarious liability 
Gold v Essex County Council (1942) 

Cassidy v Ministry of Health (1951) 

 ñwhen hospital authorities undertake to treat a patient 
and themselves select and appoint and employ the 
professional men and women who are to give the 
treatment , they are responsible for the negligence of 
those persons in failing to give proper treatment, no 
matter whether they are doctors, surgeons, nurses, 
or anyone else.ò  



Breach of duty of care 

 Bolam v Friern Hospital Management 

Committee (1957) 

 ñA doctor is not guilty of negligence if he has 
acted in accordance with a practice accepted 

as proper by a responsible body of medical 

men skilled in that particular art.ò  

  



Breach of duty of care 

 Bolitho v City and Hackney Health Authority 
(1997) 

 ñthe court is not bound to hold that a defendant 
doctor escapes liability for negligent treatment or 
diagnosis just because he leads evidence from a 
number of medical experts who are genuinely of the 
opinion that the defendantsô treatment or diagnosis 
accorded with sound medical practice.ò 

 ñThe court has to be satisfied that the exponents of 
the body of opinion relied on can demonstrate that 
such opinion has a logical basisò 



Causation 

Plaintiff must show: 

 i) the harm or injury would not have 

occurred but for the doctorôs negligence 

 ii) the harm or injury was a reasonably 

foreseeable consequence of the doctorôs 

negligence 

 óres ipsa loquitorô 

 

 



Defence to negligence 

Delegation of duties 

staff properly trained, qualified and 

experienced 

safe system of working and staff familiar with 

the system 

Contributory negligence 

Voluntary assumption of risk 

Limitation Act 1980 

 



Damages 

General damages 
ïLoss of earnings 

ïPain and suffering 

ïReduction in life expectancy 

ïLoss of faculty 

ïInfertility 

ïDeath 

Special damages 
ïExpenses incurred as result of negligence 



Why do we have false negative 

smears? 
Physical screening technique 

The characteristics of the abnormal cells 

Limitations of the visual system 

Lack of knowledge 

Mental screening technique 

Perception 

Judgement 

 

Bowditch. ASC, Canberra. 1997 



Physical screening technique 

 Abnormal cells were not seen because they did 

not appear in an examined microscope field 
 
ï10-50% of slide never falls into stationary microscopic 

field of view 

ï250-500 fields need to be seen to cover a slide 

ïFew false negatives explained by incomplete 

screening: 99.9% chance of at least one abnormal 

cell being present in a seen field at 50% coverage 



The characteristics of the abnormal 

cells 

 Abnormal cells were not seen or not 
recognised because there were few of them, 
or they were small and pale 
ïOdds of a false negative report 23.7 times greater if less 

than 50 abnormal cells on the slide than if more than 200 
abnormal cells present 

ï In false negative smears abnormal cells not represented 
throughout smear; single; small; finely granular 
normochromatic nuclei 

ïñmost of the missed abnormalities in our laboratory represent 
subtle changes that are not detectable under usual 
screening conditionsò  

   

Mitchell & Medley. Cytopathology 1995; 6: 368-375 



Limitations of the visual system 

 Abnormal cells were not seen because they did 

not enter central vision, or did not have sufficient 

contrast to enter central vision 

ïFoveal vision 0.5% microscope field 

ïPeripheral vision detects an object by size & contrast 

which is then fixated into central vision by saccade 

ïAdjust screening speed in low contrast situations 

ïBland dyskaryosis 

Denton et al. Cytopathology 2008; 19: 162 



Lack of knowledge 

 Abnormal cells were seen but not recognised as 

such because of lack of knowledge of diagnostic 

criteria 

ïsmall and pale cell 

ïmicrobiopsies 

ïsubtle criteria only seen after the alarm raised at 

screening speed 

ïinherent aptitude for cytology 



Mental screening technique 

 Abnormal cells were not seen or recognised as 

such because of fatigue, distraction, lost 

concentration, divided attention or automatism 

ïómicrosleepsô when driving 

ïthink about something else 

ïsleepbank deprivation 



Perception 

 Abnormal cells were seen but not recognised as 

such i.e., they were recognised as something 

else, without deep consideration 

ïshort search time and negative default mode 

ïperceptual bias softens potential alarm signals- same 

mistake made over and over again 

ïseveral abnormal cells need to be seen to reach a 

threshold of suspicion 



Judgement 

 Abnormal cells were seen, and judged to be 

something else, after consideration 

ïIf some key feature absent, the risk of error is high 

ïOnce a decision is made, any search for further 

information is likely to become a search for confirming 

evidence 

ïDefer diagnostic decision making until all evidence 

available   



50/76 women with invasive cervical cancer 

found to have had at least one false negative 

smear 

209 smears available for review 

100/209 had been correctly reported 

97/109 smears contained numerous severely 

dyskaryotic cells 

12/109 smears contained <200 severely 

dyskaryotic cells 

Cytopathology 2006; 17: 127-136 
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Cytopathology 2013: 24: 39-43 




